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No. 13471.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

John E. Savage,

Appellant,

vs.

The Lorraine Corporation,

Appellee.

REPLY BRIEF FOR APPELLANT.

Introductory Statement.

Appellee's brief contains a Statement of the Case which

is somewhat incorrect and confusing as to the issues before

this Court.

Appellant John E.' Savage was elected president of ap-

pellee corporation June 25, 1942, and performed the duties

of that office, devoting his entire time thereto, until May

25, 1943, as set forth on pages 4 and 5 of Appellant's

Opening Brief. On December 31, 1943, he presented his

bill for services and expenses in the amount of $7,150.00

[R. 154] which was approved and ordered paid by appel-

lee's board of directors on January 5, 1944. No part of

said bill has ever been paid.
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On May 25, 1943, appellant John E. Savage was elected

president and general manager of appellee corporation at

a salary of $750.00 per month, with the provision that he

should receive $1,000.00 per month for those months when

the sales totalled over $50,000.00. He performed such

duties of president and general manager until January 20,

1944. As set forth in Appellant's Opening Brief on pages

9 and 10, appellant earned during said period $6,500.00,

figuring a minimum $750.00 for the month of December,

1943, and a minimum of $500.00 for the first two-thirds

of the month of January, 1944. Appellee corporation paid

on account of said services $5,500.00 leaving a balance due

of $1,000.00.

There is also an item of $321.60 expended by appellant

in settlement of a claim of $500.00 on account of the serv-

ices of John L. Harris, an examiner of questioned docu-

ments, for his services in examining and testifying in case

No, 2990 as to certain alterations in the minute book of

appellee corporation relating to the withdrawal of $1,500.00

of the funds of appellee corporation by David G. Lorraine.

No part of this sum has been paid by way of reimburse-

ment by appellee corporation to appellant herein, although

it is carried on the books of appellee as an account payable,

as set forth in Appellant's Opening Brief, pages 10 and 11.

This makes a total of $8,471.60 due and unpaid.



ARGUMENT.

Appellee corporation's brief states four reasons why

appellant should not be paid for his services and expenses

as authorized and approved by its own board of directors.

A.

The Salary Was Earned and the Expenses Were
Incurred.

1. That the salary was not earned and the expenses

were not incurred. The Statement of Facts in Appellant's

Opening Brief set forth what appellant did.

There is no merit in appellee's contention that appellant

never earned his salary for the period of his presidency

of appellee corporation.

As to the expenses, Mr. Savage testified to them, set

them forth in his bill, and the same were approved by the

board of directors, excepting the claim of $321.60 paid on

July 14, 1944, the payment of which has never been dis-

puted.

Appellee's brief further states that it was never intended

by appellant nor by the appellee that appellant should be

paid a salary for his services and expenses.

The testimony of appellant herein as shown by the

Record [R. 150] is as follows:

"Q. (By Mr. O'Connor) : Did you intend, when

you devoted those services over that 11 month period,

to do it gratuitously? A. No.

Q. What, if anything, was your understanding

with the directors? A. My understanding was when



the company got to making money and had money on

hand * * *

Mr. Clark: We submit the minutes of the meet-

ing of the board of directors would be the best evi-

dence as to any understanding. * * *

The Court: Then it is reflected by the minutes

and the minutes are the best evidence." [R. 151.]

"The Court: It appears from the minutes of the

corporation on January 5, 1944, Mr. Savage then

presented to the meeting his bill for services and ex-

penses amounting to $7,150. It also appears that

Mr. Rutherford then made a motion that the bill of

Mr, Savage heretofore approved be paid. Mr. De-

moss seconded the motion.

A vote was taken and Mr. Rutherford and Mr.

Demoss voted for the motion. Mr. Savage did not

vote. The vice president thereupon declared said

motion to be duly adopted.

Now, we have the presentation of this bill for

$7,150. We have the acceptance by the board and

the order for it to be paid. How can we go behind

that? The minutes speak for themselves." [R. 155.]

B.

The Resolutions Were Valid.

2. Appellee's brief next attacks the validity of the

resolution on two grounds: (a) that the board of directors

were under the domination and control of appellant; and

(b) that appellant was a trustee for the corporation, and

the passage of the resolution was to appellant's advantage

and so constituted a breach of trust.

(a) The board of directors was composed of appellant,

and of Mr. Demoss, and of Mr. Rutherford. Mr. De-

moss was elected director on May 25, 1943. He had been
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the attorney for appellant in the Superior Court action

broug"ht by David G. Lorraine to restrain appellant from

voting the stock standing in his name on the books of

appellee corporation at the impending meeting of stock-

holders, which restraining order had been denied. Aside

from this, Mr. Demoss had never represented appellant in

any matter prior thereto, although he later represented

appellant in case No. 2990. Mr. Lawrence Cobb, the

former president of appellee corporation, and the largest

stockholder other than appellant and the Lorraines, gave

Mr. Demoss a proxy to vote his 50,000 shares of stock,

and suggested Mr. Demoss be elected a director [R. 133].

At that time there was such hostility between Mr. Cobb

and appellant that they would not speak to each other

[R. 136]. However, appellant concurred with Mr. Cobb

as to Mr. Demoss, and Mr. Demoss was elected a director

and continued as such until after January 20, 1944. Mr.

Demoss testified that at all times he attempted to admin-

ister his duties as a director for the welfare of the cor-

poration [R. 137], and was not merely following out the

requests of appellant [R. 133, 72]. On January 9, 1944,

Mr. Cobb stated that the affairs of the appellee corporation

was being properly managed for the first time since 1935

[R. 141 ; affidavit in No. 2990].

Mr. Rutherford, who had purchased 18,875 shares of

stock of appellee corporation formerly held by Mr. Wag-
ner, although it had not been transferred to him on the

books of appellee corporation, was on January 5, 1944,

elected a director and vice-president of appellee corpora-

tion in place of Mr. Wagner, who had resigned when he

sold his stock. Mr. Rutherford swore that he was not

under the domination or control of appellant or anyone

else, but at all times used his own judgment and discretion



how he should vote [R. 141 ; affidavit of Wally Ruther-

ford, verified January 9, 1944, in No. 2990].

(b) The claim of appellee that appellant was declared

to be trustee for appellee corporation in case No. 2990 is

not true. That action was brought by David G. Lorraine

against appellant for declaratory relief, and was grounded

on a contract between said David G. Lorraine and against

appellant (see Opinion of Healy, J., in Savage v. Lorraine,

148 F. 2d 818) and was to determine whether the shares of

stock in the appellee corporation purchased by appellant with

his own money was for his own account or for the account

of David G. Lorraine. The Court held that appellant bought

said stock for the account of David G. Lorraine and de-

clared that appellant held the same as a trustee for David

G. Lorraine, but was entitled to hold the same and vote

the same and enjoy all tlae rights of a holder of legal title

to stock until said David G. Lorraine should repay appel-

lant for his advances; and Judge Yankwich stated, "This

trust runs not in favor of The Lorraine Corporation but

of Lorraine." [Cir. Ct. Tr. 2990, Vol. II, pp. 869, 967.]

For appellant to collect his claim against appellee corpora-

tion for his services and expenses would not constitute a

breach of trust owing by him to appellee corporation.

Appellee also contends that the resolutions are void be-

cause of the interest of appellant therein, under the doc-

trine that a director is a trustee for the corporation, and

cites Vol. 6a, Cal. Jur., Section 620, therefor. However,

Section 624 of the same volume quotes Section 311 of the

General Corporation Law, now Section 820 of the Corpo-

rations Code of California as stating the law of California

in regard thereto. As stated in Appellant's Opening

Brief, pages 17-19, inclusive, that section, as construed by

the case of Caminetti v. Prudential, etc., therein cited, pro-
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vides that in such a situation the test is whether or not the

contract or transaction authorized by the resolution is fair

and reasonable as to the corporation at the time it was

authorized or approved, and if it is, then the resolution is

proper and the contract or transaction authorized by it is

valid and binding.

Appellee also claims that the delay of appellant in pre-

senting his bill for $7,150.00 from May 25, 1943, to De-

cember 31, 1943, constitutes a waiver of said claim.

In the case of Caminetti v. Prudential Mutual Life In-

surance Association (a corporation), 62 Cal. App. 2d 945,

cited in Appellant's Opening Brief, the appellant on Sep-

tember 5, 1939, presented to the corporation his bill for

back salary dating from May 1937 to August 1939. Dur-

ing all of this time the appellant therein had been drawing

his salary of $200.00 per month, fixed by the board of

directors in September, 1935. On September 13, 1939,

the board of directors, composed of said appellant, his

wife, and one other, passed a resolution to pay him

$2,500.00. The Court said that the fact that the books

showed no claim for additional compensation to what he

had been drawing or that appellant never made any protest

against the amount received did not constitute a waiver,

and that the amount received was not received as full pay-

ment. The Court held that under subdivision (c) of Sec-

tion 311 of the General Corporation Law, which is now
Section 820 of the Corporations Code of California, the

amount voted as additional compensation by the board of

directors on September 13, 1939, when added to the

amounts already received, resulted in no more than the

reasonable value of appellant's services, and must be re-

garded as just and reasonable and therefore properly ap-

proved and ordered paid.
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C.

Appellant's Claim Is Not Barred by the Wage
Stabilization Act.

3. Appellee seeks to avoid payment of these claims to

Mr. Savage because of the Wage Stabilization Act. Mr.

Savage entered upon the performance of his duties on

June 25, 1942, at the same salary his predecessor received.

The Wage Stabilization Act was not passed until October

2, 1942, and under the Regulations made thereunder (7

Federal Register p. 8748) does not apply to salary exist-

ing on October 3, 1942 (Sec. 1002.14), nor to individual

promotions where the employee assumes additional bur-

dens and responsibilities (as when Mr, Savage took over

also the duties of general manager in addition to his for-

mer duties as president of the Corporation) nor to in-

creases in salary because of increased productivity under

an incentive plan (such as Mr. Savage adjusting his salary

on a slide scale in relation to increased business) (Sec.

1002.14. 7 Federal Register, p. 7871). The effect of pay-

ments of salary in excess of that prescribed by the Regu-

lations is that such salary shall be disregarded by the

Government in determining the costs of articles made or

in calculating deductions under the Internal Revenue Law,

or the costs and expenses of a Government Contract (Sec.

4001.10). This objection is no defense at all in this suit.

D.

Appellant's Claim Is Not Barred by the Statute of

Limitations.

4. Appellee also maintains that appellant's claims are

barred by the Statute of Limitations. The bill therefor

was presented December 31, 1943, and approved by the

Board of Directors on January 5, 1944. On January 6,
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1944, Judge Yankwich directed the officers of The Lor-

raine Corporation not to pay the bill, and on January 20,

1944, appointed the receiver and enjoined all persons from

"instituting or prosecuting any action at law or suit or

proceeding in equity or admiralty against the defendant

in any court of law or equity." [Order Appointing Re-

ceiver, No. 2990, Pltf. Ex. 5.] This restraining order

remained in full force and effect until the receiver was dis-

charged on December 24, 1945, on which date this suit

was filed and in which on January 2, 1946, Mr. Savage

filed his answer herein setting forth said claims and pray-

ing for judgment thereon.

Section 356 of the California Code of Civil Procedure

provides

:

"When the commencement of an action is stayed

by injunction . . . the time of the continuance of

the injunction ... is not a part of the time

limited for the commencement of the action."

Also the California Code of Civil Procedure, Section

337-2, provides that an action to recover upon a book ac-

count, upon an account stated based upon an accounting

in writing, but the acknowledgment of the account stated

need not be in writing, or upon a mutual, open and current

account, the items of which are in writing, must be

brought within four years.

The claim of Mr, Savage was presented in writing, was

approved by the Board of Directors and ordered paid, and

thus became an account stated: and his answer setting

forth his claim herein was less than four years. Certainly

such claim is not barred by the Statute of Limitations.



E.

The Accounting as of November 30, 1943, Did Not
Include the Items Sued Upon Herein.

5. Appellee also maintains that appellant's claims were

barred by the Order in Accounting in 2990, dated January

10, 1944, which stated an account between appellant and

appellee as of November 30, 1943. The Judgment in that

case was entered on November 30, 1943, and was to the

effect that appellant John E. Savage had with his own

money purchased stock for the account of David G. Lor-

raine and had also expended money for the benefit of ap-

pellee corporation and that Mr. Savage was entitled to

hold said stock as trustee for David G. Lorraine until he

should be repaid (a) the money advanced for the purchase

of the stock and (b) the money advanced to the appellee

corporation, and retained jurisdiction to order an account-

ing [Judgment, Cir. Ct. Tr., Vol. 1, pp. 185-187].

On December 29, 1943, said David G. Lorraine filed a

motion for an accounting of all moneys advanced by ap-

pellant for the purchase of said shares and of all moneys

advanced by appellant to appellee.

The matter of the accounting came on to be heard on

January 6, 1944. The matter of the salary and expenses

of appellant came up, together with the resolutions of the

board of directors of January 5, 1944, authorizing pay-

ment thereof. Judge Yankwich stated [Cir. Ct. Tr. 2990,

Vol. Ill, pp. 966-968] :

"I think, frankly, gentlemen, the only real question

involved is as to the deadline and I think that to all

intents and purposes, while all of the advances here
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made are reimbursable, that so far as making them a

condition of reimbursement under the terms of the

judgment by Lorraine the deadHne should be the date

of the docketing of the judgment; that anything else

is compensable by the corporation/'

As to the salary claim he stated

:

"Leave it there as a claim for whatever it is worth

and Mr. Savage at the proper time can sue on it as a

claim or on a qiiantimi meruit." [R. 968.]

The Order in Accounting dated January 10, 1944, pro-

vided that as of November 30, 1943, Lorraine was in-

debted to appellant in the sum of $8,750.00 and appellee

was indebted to appellant in the sum of $15,542.50; and

that upon the repayment of these sums, said Lorraine

should be entitled to have said stock transferred to him.

Said Order in Accounting further provided that:

"Transactions between said defendant John E. Sav-

age and said corporate defendant occurring subse-

quent to the close of business on November 30, 1943,

are not taken into account herein for the reason that

the accounting required to determine the amount of

money upon the payment of which to said John E.

Savage, said David G. Lorraine could redeem said

550,472.65 shares of stock held in trust by said

John E. Savage, as aforesaid, is required to be taken

as of a fixed time, and the time which this Court has

adopted therefor is the close of business on the day

when the judgment was made and entered herein."
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Judge Yankwich could have made no more definite

statement that the approval of the claim of Mr, Savage,

presented December 31, 1943, and approved by the direc-

tors on January 5, 1944, and of his claim for unpaid

salary for December, 1943, and January, 1944, authorized

by the directors on May 25, 1943, were not included in

the accounting, and in his Order in Accounting as of No-

vember 30, 1943. Such proceedings certainly are no bar

to appellant's claims.

We respectfully submit that the judgment appealed from

is erroneous and should be reversed with directions to

enter a judgment in favor of appellant against appellee for

$8,471.60 with interest and costs.

Dated: Los Angeles, California, April 18, 1953.

Respectfully submitted,

A. J. O'Connor,

Earl C. Demoss,

Attorneys for Appellant, John E. Savage.


